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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 148. Lire.—False Representations by will Authorize the In- 
sured to Rescind the Contract and Recover Premium.—If a person 
is induced by the false and fraudulent representations of the 
agent of an insurance company, to take a policy of insurance in 
the company, and to pay the premium thereon, he may rescind 
the contract, and, in an action against such agent, recover as 
damages the amount of the premium so paid. 

Morse vs. Hutchins, 102 Mass,, 439; Penn. Ins. Co. vs. Crane, 134 
Mass., 56. 


Hedden vs. Griffin. 
Rep’i Juur’s, p 889. 
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ASSIGNMENT. 


§ 149. Lire.— What Insurable Interest will Support in case of 
Creditor.—Notice of.—The wife insured the life of her husband, 
for her sole use and for her children if she should not survive. 
The promise was to her, her executors, administrators and as- 
signs. The policy provided that “if assigned, notice must be 
given to this company.” ‘The policy was subsequently assigned 
to one having no insurable interest except as creditor, the con- 
sideration being the payment of a sum of money and discharge 
of certain notes held against the husband. Held, Tnat upon the 
discharge of the notes, the assignee ceased to have an insurable 
interest as creditor. Held, 'That the contract is not one of in- 
demnity, and if made in good faith, is sustained by any interest 
existing when made. Held, That the requirement of notice to the 
company would only affect the right of assignee to sue in his 
own name. Held, That the right to receive money upon the 
death of another is assignable in law or equity. Held, That an 
insurable interest is necessary to support a life policy at its in- 


ception but need not necessarily continue. Held, That in the 
absence of any evidence of a wagering contract, an insurance in- 
terest in the assignor is not necessary to support an assignment. 


Citing and discussing Loomis vs. Life & Health Ins. Co., 6 Gray, 396, 
and Forbes vs. American Mutual Life Ins. Co., 15 Gray, 249; Palmer vs. 
Merrill, 6 Cush., 282; Wilson vs. Hill, 3 Met., 66; McCluskey vs. Provi- 
dence Washington Ins. Co., 126 Mass., 306; Fogg vs. Middlesex Mutual 
Fire Insurance Company, 10 Cush., 337; Phillips vs. Merrimack Mutual 
Fire Insurance Co., 10 Cush., 350 ; Ashly vs, Ashly, 3 Sim., 149 ; St. John 
vs. American Mutual Life Insurance Company, 13 N. Y., 31 ; Volton vs. 
Mutual Life Company, 20 N. Y., 32 ; Rose vs. Mutual Benefit Life Insur- 
ance Company, 23 N. Y., 516; Clark vs. Allen, 11 R. I., 439 ; Cunningham 
vs. Smith, 70 Penn. St., 450; Adtna Life Ins. Co. vs. France, 94 U. S., 561; 
Conn. Mut. Life Ins. Co. vs, Shaeffer, 94 U. S., 457; Cammack vs. Lewis, 
15 Wall., 643, and Warnock vs. Davis, 104 U.§8., 775; Franklin Life Ins, 
Co. vs. Hazard, 41 Ind., 116; Franklin Life Insurance Co. vs. Sefton, 53 
Ind., 381; Hudson vs. Merrifield, 51 Ind., 24; Mo. Valley Life Ins. Co vs. 
Sturgis, 18 Kun., 93 ; Basye vs. Adams, Ky.C. A., 1883; Campbell vs. N. 
E. Life Ins Co., 98 Mass., 381; Stevens vs. Warren, Mass. 8. J. C.; Troy 
ve. Sargent, 132 Mass., 408 ; Dalby vs India and London Life Assurance 
Co., 15 C. B., 365, and Law vs. London Indisputable Life Insurance Co., 
1 Ray and Johns., 223, cited in Loomis vs. Eagle Life & Health Insurance 
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Co., 6 Gray, 396 ; Rawles vs. American Life Insurance Co., 27 N. Y., 282 ; 
Provident Life Insurance and Investment Co. vs. Barnes, 29 Ind., 236. 
Mutual Life Ins. Co. vs, Allen. 
Rep’d Jour’l, p. 897, 


BENEVOLENT ASSOCIATION. 


§ 150. Fire.—Construction of Certificate as to Beneficiaries.— 
A certificate of membership in a benevolent association, in the 
nature of a policy of life insurance, provided, if certain condi- 
tions were observed and performed, for the payment of the sum 
of $5,000 on the death of the holder, “to be paid as a benefit to 
his wife, L. H., and children equally.” The holder, at his death, 
left his wife and five children, one of whom died after suit 
brought, leaving his mother and four brothers and sisters as his 
only heirs, and the cause procveded to judgment in the names of 
the widow and remaining children, who recovered judgment for 
the full $5,000. Held, That the widow and remaining four chil- 
dren were entitled to the same sum as she and all the children 
were suing, and that the judgment was not for too much. 
Where a certificate in the nature of a life policy of insurance is 
made payable to the wife of the holder, by name, and his chil- 
dren equally, upon evidence of his death, “or in the event of 
their prior death, to the legal heirs or devisees of the holder,” 
the word “children” will designate a class of persons to take 
one half the benefit, and those living at the time of the trial of 
an action on the certificate will be entitled to receive such half; 
and a correct construction of the latter clause is, in the case of 
the prior death of any one of the class designated to tuke the 
benefit, the heirs of the holder or the assured shall take the share 
of the deceased party. 


Covenant Mutual Benefit Association vs. Hoffman. 
Decision rendered Sept. 29, 1884. 


CANCELLATION. 


§ 151. Firme—What is Sufficient Evidence of.—Where it 
appeared from the testimony of the insured and the agent that 
the former was notified by the latter of the cancellation and that 
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they both regarded the policy as canceled, and the agent agreed 
to place the insurance in some other company, the payment of 
the unearned premium and surrender of the policy were not 
essential, the cancellation was complete without them. 


Hillock vs. Traders’ Ins. Co. 


Rep’d Jour’l p. 915. Mic#{8. 0. 


EVIDENCE. 


§ 152. Fire.—Ef ct of Oral Admissions at Former Trial 
Concerning False Answers in <Application.—Practice.—When a 
cause has been remanded from the supreme court for a new trial 
the bill of exceptions is not conclusive as a statement of facts 
on a retrial ; nor is a party estopped by oral admissions made 
by his counsel during the former trial, the admissions having 
been embodied into the exceptions ; but he may show what lim- 
ivations were made to the concessions, what transpired, out of 
which the exceptions arose ; thus, in an action upon a policy of in- 
surance which covered the plaintiff's furniture, the exceptions 
showed that the plaintiff conceded certain facts on the former 
trial from which it was evident that he had given false answers in 
the application, as to the occupancy of the lower story of the 
building in which his furniture was kept, and as to the owner- 
ship of astock of goods in the same building, and on a retrial 
the plaintiff offered to prove that the answers, though false, 
were made without his knowledge by the defendant’s own agent, 
“ written in afterwards,” * * * the “agent using his own 
terms,” and that the admissions were oral, made by his attorneys 
on the former trial, and for that trial only. The court treating 
the exceptions as a part of the record, ordered a verdict for the 
defendant. Held, error; and that the plaintiff's evidence should 
have been submitted to the jury. The presiding judge’s minutes 
of the former trial do rot form a part of the record, which the 
county court sua sponte can act upon ; and would not be admis- 
sible for any purpose without proof of identification. 


Mullin vs. Vermont Mut. F. Ins. Co, 
Rep’d Jour’l, p. 908. 





1884.] Insurable Interest. 
INSURABLE INTEREST. 


§ 153. Lire.—In Case of Benevolent Society—An insurable 
interest is essential to support a certificate on the life of another 
in a mutual benefit society as well as in the case of an ordinary 
policy. 


Law of Fraternities, 20; Mutual Benefit Association vs. Hoyt, 9 N. W. 
R., 497; Franklin Life Ins. Co. vs. Sefton, 53 Ind., 380. 


Elkhart Mut. Aid Association vs. Houghton. 
Rep’d Jour’l, p. 835. Inp, 8. C. 


PREMIUM. 


§ 154. AcciDENT.— Assignment of Woges as a Waiver.—The 
insured, a railway employe, gave an order on the railway company 
for payment of installment premiums on an accident policy, the 
payments to be deducted from his wages. The third installment 
was not paid by the railway company, though it had funds in its 
hands. The insurance company failed to notify the insured, 
who was accidentally killed shortly after. Held, That the fund 
had been assigned to the insurer for payment of premium and 
such payment will be presumed to have been made in the ab- 
sence of notification to the insured to the contrary. Held, That 
payment had been waived by the course of the insurer. 


Baker vs. Union Life Ins. Co., 6 Abb. Pr. (N. S.), 144; 1 Big. L. & A. 
Tus. Cas., 595. Young vs. Life Ins. Co., 4 Big. L. & A. Ins. Cas., 1; 
Miller vs. Brooklyn Ins. Co., 2 Big. L. & A. Ins. Cas., 35; Bouton vs. 
Amer. M. L Ins. Co., 25 Conn., 542; Phonix Ins. Co. vs. Lansing, 20 
N. W. Rey:., 22; Crane vs. Dwyer, 9 Mich., 350; White vs. Port Huron 
& M. Ry. Co., 13 Mich., 356 ; Westchester F. Ins. Co. vs. Earle, 33 Mich., 
143 ; People vs.Fire Dept. of Detroit, 31 Mich., 458. 

Lyon vs. Travelers’ Ins. Co. 


Rep’d Jour’l, p. 923. Mico 8 CG. 


PROOFS OF DEATH. 


§ 155. Lirz.—4A:s Evidenc2 of Disease.—A benefit certificate is- 
sued to a member of an association had a number of conditions 
annexed from which the benefit was non-payable, such as, if the 
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member’s death was by reason of self-destruction, or other acts 
named. The proofs of his death stated that he died from pneu- 
monia. On the trial of an action brought by the beneficiaries, 
this proof was introduced in evidence, and the defendant asked 
the court to instruct the jury that the proofs of death offered 
were not evidence of what disease the member may have died, 
which the court refused to do. Held, That the proofs of death 
were proper evidence, although containing proof of the disease 
of which he died, and that it was not error to refuse the instruec- 
tion in the form asked, and that had the court been asked to in- 
struct tle jury that the proofs of death were no evidence on the 
quesiion whether the deceased had disease of the lungs or other 
cuseases at the time he made the application, it would no doubt 
have so instructed. 


Covenant Mutual Benefit Association vs. Hoffman. 


REPRESENTATION. 


§$ 156. Lire.— Waiver of False Regarding Marriage—A and 
B lived together as husband and wife and recognized each other 
as such in their intercourse with friends for ten years, though 
no marriage ceremony had been performed. A provided for 
both, and B, like a wife, kept house for him; but in taking out 
a policy of insurance on his life for B’s benefit, A had her name 
inserted as Mrs. B instead of Mrs. A. In an action by B on the 
policy, Held, that B was A’s wife, and had an insurable interest in 
his life. Where, after discovering that an assured has made 
misrepresentations to it in his application for a policy, an insur- 
ance company continues to collect assessments, it thereby waives 
any right it may have to declare the policy obtained by such 
misrepresentations invalid. 


Watson vs. Life Association. 
RISK. 


§ 157. AccipeNT.— Waiver of Increase of.—The denial of 
liability on other grounds is not a waiver of policy provision lim- 
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iting the amount of recovery toa lesser sum in case of subse- 
quent increase of risk. 
Lyon vs. Travelers’ Ins, Co. 


RISK. 


§ 158. Fire.— Waiver of Increase of.—Evidence.—Consent of 
Agent.—A condition in a policy of fire insurance, that if the risk 
is increased the policy shall be void, enters into and forms part 
of the contract of insurance; and if the policy contains an ex- 
press stipulation that such a condition shall not be waived, 
except by indorsement on the policy, if cannot be waived in any 
other way. Evidence of consent of agent whose authorty is not 
shown, will not be sufficient to waive an express policy stipula- 
tion that consent to an increase of risk must be indorsed on the 
policy. 

Franklin Fire Ins. Co. vs. Chicago Ice Co., 36 Md., 100. 

Gladding el al. vs. Insurance Association. 


Rep’d Jour’], p. 893, 
WAREHOUSEMAN. 


§ 159. Fire.— Responsibility of.— Title of —The principle that a 
bailee is responsible for the loss of goods where he commingles 
them with his own, does not apply where a warehouseman re- 
ceives grain to be stored for the owner. Articles of such a char- 
acter can be separated by the measurement and no injury result 
to the owner from the commingling. In such a case, where the 
warehouse and contents are destroyed by fire without any fault 
of the warehouseman, he is not liable for the loss of the grain. 


Rice et al. vs. Nixon. 


Decision rendered Sept. 19, 1884. 
WIFE’S POLICY. 
§ 160. Lire.—Beneficiary of Polcy Payable to Wife or Legal 


Representatives.— Title and Rights of A-sured.—Insurable Inter- 
est.—An insurance policy taken by the assured vrovided for the 
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payment of acertain sum within thirty days after due notice 
and satisfactory evidence of his death, to his wife, or the legal 
representatives of the assured : Held, That the intention of the 
assured was, that his wife should have the proceeds in case she 
survived him, but in case she did not, such proceeds were to go 
to his executor or administrator, to be distributed in the due 
course of administration ; and that after the death of his wife 
he had the same right as if the policy had been made payable to 
himself, with the consent of the insurer to surrender it, and take 
out another, making a different disposition of the proceeds. 
The words “leyal representatives,” in a policy of insurance, as 
designating the beneficiaries, when there is nothing in the con- 
text or surrounding circumstances to indicate a contrary inten- 
tion, mean “executors or administrators.” A policy of insur- 
ance payable to the legal representatives of the assured, is the 
same as if made payable to himself. Where a policy of insur- 
ance is made payable to the wife of the party procuring the 
same, or his legal representatives after the death of the wife, 
there being no children, the assured will have the same power 
over it as if it had been originally payable to himself, his execu- 
tors and administrators, and with the consent of the insurer he 
may surrender the same, and take out a new one payable to 
another person. The insurance of one’s own life by a party, for 
the benefit of one not a relative, is not void on grounds of public 
policy, as tending to encourage the commission of crime. But 
if it were, no one but the insurer can raise the question. That 
cannot be urged by the heirs of the person insured. 
Johnson vs. Van Epps. 
Decision filed May 19, 1884. It. 8. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED S!ATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 
SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HORACE M. HEDDEN 
vs. 
CHARLES R. GRIFFIN* 


If a person is induced, by the false and fraudulent representations of the agent 
of an insurance company, to take a policy of insurance in the company, and 
to pay the premium thereon, he may rescind the contract, and, in an action 
against such agent, recover as damages the amount of the premium so paid. 


Tort for false and fraudulent representations. Trial in the supe- 
rior court before Knowlton, J., who allowed a bill of exceptions, in 
substance as follows :— 

The defendant was a member of the firm of C. R. Griffin & Co., 
the general agents for New England of the New York Life In- 
surance Company of New York. The defendant represented to the 
plaintiff that Samuel D. Nye and certain other persons, nine in all, 
on whose judgment and standing the plaintiff relied, had each be- 
come insured in said insurance company for the sum of $10,000 on 
the fifteen-year endowment plan, had each paid their first premium 
~® Decision rendered January 14, 1884. Reported in 196 Mass. B22. 





890 Report of Decisions. [ Dec., 


and were all acting as directors of the Worcester District Society, a 
local branch of the New York Life Insurance Company, which exer- 
cised some supervision of the company’s local business and shared in 
the profits of it. 

It was proposed that the plaintiff should take the same sort of 
policy that was taken by the other persons mentioned, and become 
associated with them as a director of said society, from which great 
profits were expected. 


Relying on these representations, the plaintiff took a fifteen years 
endowment policy for $10,000 in said New York Life Insurance Com- 
pany, and paid the first premium of $721.40 theron, and signed an 
agreement to become a member of said society. 

About six months later the plaintiff ascertained the fact, that Sam- 
uel D. Nye and several of the persons represented as having been 
insured, and as having paid their premiums, and as having become 
directors in said district society, had not become insured, had not 
paid their premiums, and had not been acting as directors of said 
society, and that the statements had been made by the defendant 
fraudulently. He forthwith notified the defendant of his intention to 
exr +. his said policy, and demanded back his premium. 

It further appeared that said policy became forfeited if the yearly 
premiums were not paid; but it was not disputed that, until canceled 
or forfeited, said policy was a good policy, and that the New York 
Life Insurance Company was a good and amply solvent company, 
and that said premium was a fair premium for that kind of a policy. 

The defendant requested the jndge to rule that, on the evidence 
and pleudings in the case, the plaintiff was not entitled to recover. 
The judge declined so to rule. 

The defendant then asked the judge to instruct the jury as follows: 
“1. The burden is on the plaintiff to prove that he did rely, and had 
a right to rely, on the representations of the defendant. 2. He must 
prove that those representations were false, and that he was damaged 
by relying on them. 3. The damage must be caused by the fact that 
the statements were false instead of true, and it is not therefore com- 
petent to show that his own act of cancellation caused the damage 
4, The plaintiff suffered no damage unless the value of the policy 
which he obtained was less than it would have been had the state- 
ments been true. 5. The value of the policy is its actual money or 
market value, and not its peculiar value to the plaintiff. 6. The 
measure of damages is the difference in money value between what 
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he got, and what he would have got had the representations been 
true.” 

The judge gave the first instruction, in substance, but refused to 
give the other five instructions requested. . 

The judge instructed the jury as follows: The plaintiff upon dis- 
covering the fraud might take advantage of it in either of two ways, 
He could keep on with his contract and sue for the damage which he 
had suffered, or he could do as he had done in this case, rescind the 
contract and recover the amount of the money that he had paid 
therefor, with interest, less the value of the insurance, if any, which 
he had received from said contract, as damages. 

The jury found for the plaintiff in the sum of $812.26; and the de- 
fendant alleged exceptions to the refusal of the judge to rule and in- 
struct the jury as requested, and to the ruling and instructions given’ 


W.S. B. Horxins, for the Defendant. 
F. P. Goutpine & W. A. Giz, for the Plaintiff. 


Morton, C. J. 

In order to maintain an action of tort for deceit, it is necessary 
for the plaintiff to show that the false representations alleged in his 
declaration are representations of material facts calculated to deceive 
him and induce himto act. Representations as to matters which are 
merely collateral, and dc not constitute essential elements of the con- 
tract into which the plaintiff is induced to enter, are not sufficient. It 
was held in the case of Penn Ins. Co. vs, Crane, 134 Mass., 56, that 
representations like those alleged in the declaration in the case at bar 
are material in their nature; and that the party insured, having been 
induced by them to enter into the contract of insurance, had the 
right to cancel his policy, and was not liable to the company upon 
his promissory note given for the premium. That case. decisively 
shows that the plaintiff in the case at bar is entitled to maintain his 
action. 

The principal question in the case is as to the measure of the dam- 
ages which the plaintiff is entitled to recover. It appeared at the 
trial that the plaintiff was induced by the false representations of 
the defendant, who was the general agent of the New York Life In- 
surance Company of New York, to take a fifteen years’ endowment 
policy for $10,000 in said company, and to pay the first premium 
thereon; that, before the second premium became due, he discovered 
the fraud, and notified the defendant of his intention to cancel the 
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policy, and demanded the amount of the premium he had paid. It 
also appeared that the said company was solvent ; that the policy, 
until cancelled, was a good policy; and that the premium was a fair 
premium for such a policy. The defendant contended that, upon 
these facts, the plaintiff could recover no damages, or at most only 
nominal damages, contending that the ‘“‘ measure of damages is the 
difference in money value between what he got and what he would 
have got tad the representations been true.” 

If the plaintiff had elected to retain his policy, this rule of dam- 
ages would be correct. Morse vs. Hutchins, 102 Mass., 439. But, 
upon discovering the fraud, the plaintiff had his election of two rem- 
edies. He could retain his policy, or he could cancel and repudiate it 
and have resort to the defendant for the fraud practiced upon him. 
This right of rescinding his contract is important to the plaintiff, as 
his contract was an executory one extending over fifteen years, and 
its value depended, not merely on the present condition of the com- 
pany, but largely upon its future management. The defendant can- 
not control this election. The plaintiff had the right to, and did, 
elect to cancel the policy ; his notice to the defendant, the agent 
of the company, was a cancellation ; he could not thereafter main- 
tain an action against the company; and he had in his hands no prop- 
erty of value to be returned. 

We are of opinion that, under these circumstances, he has a right 
to recover damages of the defendant to an amount which will put 
him in the same position as if the fraud had not been practiced on 
him. Asa consequence of the fraud, he has paid out a sum of 
money as a premium for which he has got nothing. We think he is 
entitled to recover it of the defendant. The contention of the de- 
fendant, that the cancellation of the policy was the cause of the loss 
of the premium paid, seems to us to be a refinement which leads to 
unjust results. The fraud of the defendant was the cause both of 
the payment by the plaintiff and of the cancellation. If he had not 
cancelled the policy, he would perhaps not have lost the premium he 
had paid, but the exercise of this incidental right of cancellation 
cannot in any legal sense be said to be the cause of his loss. To hold 
as the defendant claims, would be to deprive the plaintiff of his right 
of election for the benefit of the defendant. 

We are therefore of opinion that the instructions given at the trial 
were sufficiently favorable to the defendant. 


Exceptions overruled. 





1884. Gladding et al. vs. Insurance Association. 


SUPREME COURT OF CALIFORNIA. 
Appeal from Superior Court of San Francisco. 


GLADDING er at. 
US. 


INSURANCE ASSOCIATION.* 


A condition in a policy of fire insurance, that if the risk is increased the pol- 
icy shall be void, enters into and forms part of the contract of insurance ; 
and if the policy contains an express stipulation that such a condition 
shall not be waived, except by indorsement on the policy, it cannot be 
waived in any other way. 


The finding that the increase of risk in this case was not occasioned by the 
plaintifis, or with their consent, reviewed, and held unsupported by the ev- 
idence. 


A. W. Tuompson, for Appellant. 
Fox & Krttoae, for Respondents. 


SHARPSTEIN, J. 

The finding that the hay, which was in a shed near the building 
destroyed by fire, was not stored there by the plaintiffs or with 
their consent, but was stored there with the knowledge and consent 
of the authorized agent of the defendant, and that the increase of 
risk occasioned thereby was with the knowledge and consent of the 
defendant, is attacked on several grounds, some of which we think 
to be well founded. 

1. A witness for plaintiffs testified that he stored the hay in the 
shed, and that before doing so he applied to plaintiffs for permission, 
and was told by one of them that he would not consent unless wit- 
ness obtained the consent of Mr. Kinney (defendant’s agent). If he 
consented, witness could put the hay in. He says he saw Kinney, 
and was told by him “to go on and put it in.” Thereupon witness 
stored the hay in the shed. This evidence is not contradicted, and 


* Opinion filed October 2, 1884. From West Coast Reporter. 
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being introduced by plaintiffs we may assume, as against them, its 
entire truthfulness. The finding that the hay was not stored in the 
shed with the consent of the plaintiffs is clearly at variance with the 
fact of their having consented to its being so stored if Kinney would 
consent. 

2. There is a stipulation in the policy that it shall be void “if the 
risk be increased by any means,” and another that “the use of gen- 
eral terms, or anything less than a distinct, specific agreement 
clearly expressed, and indorsed on this policy, shall not be construed 
as a waiver of any printed or written condition or restriction 
therein.” 

It is alleged in the answer that the risk was materially increased 
by storing hay in said shed. The court should have found whether 
it was or not. There was some evidence which tended to prove that 
it was. 

If an effect is to be given to the clause last above quoted from 
the policy, the finding that the hay was stored “ with the knowledge 
and consent of the authorized agent of the defendant,” is not suffi- 
cient to constitute a waiver of the preceding clause, that “if the 
risk be increased by any means” the “ policy shall be void.” That 
finding has no other support than is afforded it by evidence that 
when the plaintiffs were asked to consent to the storage of hay in 
the shed, they told the applicant that if Kinney would consent they 
would ; and that Kinney was at that time defendant’s local agent at 
Oakland. The powers of such an agent are nowhere stated. He 
was not the agent through whom the application for insurance was 
made, and does not appear to have had any connection with the 
matter before his consent to the storage of the hay was asked and 
obtained. The authority to consent to an increase of the risk was 
probably inferred from the fact that he was the local agent of the 
company in the city where the loss occurred. 

As to who should have indorsed on the policy a consent to an in- 
crease of risk, in order to have it constitute a waiver of the condition 
that if the risk was increased the policy should be void, the instru- 
ment is silent. But it explicitly declares that unless so indorsed, it 
shall not be construed as a waiver of any written cr printed condi- 
tion or restriction contained in the policy. Apparently, the mode is 
the measure of the power. If so, no officer of the company was 
authorized to consent to an increase of the risk in any other than 
the prescribed mode. We do not doubt the competency of the par- 
ties to stipulate that no condition or restriction contained in the pol- 
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icy should be waived except by indorsement on it; and that they 
did so stipulate is too clear to admit of doubt. 

The condition that if the risk was increased the policy should be 
void entered into and formed a part of the contract of insurance, 
and we know of no ¢ase in which it has been held that an express 
stipulation that such a condition should not be waived except by in- 
dorsement on the policy, could be waived in any other way. The 
furthest that any court has gone, so far as we are advised, was to 
hold that this did not apply to stipulations which were to be per- 
formed after a loss had occurred, such as giving notice and furnish- 
ing preliminary proof of the loss. Franklin F. Ins. Co. vs. Chicago 
Ice Uo., 36 Md., 100. 

Judgment and order reversed. 


Myricg, J., and Tuornton, J., concurred. 


SUPREME COURT OF INDIANA. 


May Term, 1884. 
Appeal from Starke Circuit Court. 


ELKHART MUT. AID Erc. ASS’N. 
vs, 


JAMES E. HOUGHTON.* 


An insurable interest is essential to support a certificate on the life of another 
in a mutual benefit society as well as in the case of an ordinary policy. 


Exutor, C. J. 
The appellee’s complaint counts upon two certificates of member- 
ship issued by the appellant. These certificates are in legal effect 
policies of insurance upon the life of James Mitchell. 


a 


* Decision rendered Qctober 30, 1884. 
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In many respects certificates such as these, are governed by the 
same rules as those which prevail in cases of ordinary contracts of 
insurance. The reasons which support the rule that a stranger can- 
not take out a policy on a life in which he has no insurable interest, 
apply quite as forcibly to contracts of insurance issued by mutual 
aid societies, as to those issued by ordinary insurance companies. 
The evils which the rule is intended to prevent are the same in the 
one case as in the other. 

A stranger who has no interest in the life of another cannot obtain 
a membership for that person in any mutual benefit society where 
the membership secures an insurance upon the life of the member. 
Law of Fraternities, 20. Mutual Benefit Association vs. Hoyt, 9 N. 
W. R. 497. 

The existence of an insurable interest in the person taking the in- 
surance upon the life of another is an essential element of the cause 
of action in a suit upon the contract. 

Facts must be stated from which, as a matter of law, the court can 
infer the existence of such an interest. 

In the complaint before us no facts are stated from which an infer- 
ence can be made. It is true that it is alleged in general terms that 


the plaintiff had an insurable interest in the life of James Mitchell, 
but this is the statement of a conclusion of law and not the aver- 
ment of a traversable fact. 

The case of the Franklin Life Insurance Co. vs. Sefton, 53 Ind., 380, 
is directly in point and decisively against the sufficiency of the com- 
plaint before us. . 


Judgment reversed with instructions to sustain the demurrer to 
the complaint. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


MUT. LIFE INS. CO., OF N. Y. 
vs. 


ALLEN et at.* 


The wife insured the life of her husband, for her sole use and for her children 
if she should not survive. The promise was to her, her executors, admin- 
istrators and assigns. The policy provided that ‘‘if assigned, notice must 
be given to this company.” The policy was subsequently assigned to one 
having no insurable interest except as creditor, the consideration being the 
payment of a sum of money and discharge of certain notes held against the 
husband. 


Held, That upon the discharge of the notes, the assignee ceased to have an in- 
surable interest as creditor. 


Held, That the contract is not one of indemnity and if made in good faith, is. 
sustained by any interest existing when made. 


Held, That the requirement of notice to the company would only affect the 
right of assignee to sue in his own name. 


Held, That the right to receive money upon the death of another is assignable 
in law or equity. 


Held, That an insurable interest is necessary to support a life policy at its in- 
ception but need not necessarily continue. 


Held, That in the absence of any evidence of a wagering contract, an insur- 
able interest in the assignor is not necessary to support an assignment. 


Atrrep D. Foster, for Mutual Life Ins. Co. 
Cotsy & Watrs, fur Defendant Allen. 
W. T. & W.S. Stocum, fur Defendant Fellows. 


ALLEN, J. 
The contract of insurance was made and was to be performed in 
this State, and the money due upon it ha; been paid into court here, 
and the contract of assignment was made in this State between parties 
* Decision rendered October 24, 1884. 
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domiciled here. The validity and effect of the assignment and the 
capacity of the parties to it, must be governed by the laws of this 
State. The only question which requires discussion is, whether by 
that law the assignment is void for want of interest of the assignee 
in the life insured. 

The policy, in consideration of an annual premium to be paid by 
Mrs. Fellows, assured the life of her husband for her sole use and 
for her children if she should not survive her husband. The promise 
was to the assured, her executors, administrators and assigns. The 
policy conta’‘ned no other reference to an assignment, except the 
following: “N. B. If assigned, notice to be given to this company.” 
The policy was issued in 1855. In 1881 an assignment in the words 
following, signed by Mrs. Fellows, her husband and children (who 
were all of age) was indorsed upon the policy: ‘TI hereby assign, 
transfer and set over unto George Allen, of Boston, all my right, 
title and interest in and to the within policy of life insurance and all 
right that may at any time be coming to me thereon.” 

A more formal instrument of assignment with a power of attorney 
to receive “all sums of mcney that may at any time hereafter be or 
become due rnd payable to us or either of us by the terms of said 
policy,” was also executed by the same parties. The policy and 
assienment were delivered to the defendant Allen, and notice 
thereof given to the plaintiff. The consideration of the assignment 
was the payment of a sum of money by the assignee and the dis- 
charge of certain notes held by him against Mr. Fellows. It is to be 
assumed on the report that the transaction was not, in the intention 
of the parties, a wagering contract, but an honest and bona fide sale 
of the equitable interest in the policy. The defendant Allen had 
no insurable interest in the life of Mr. Fellows exc2pt as his creditor, 
and that interest ceased when he ceased to be a creditor by accept- 
ing the assignment in satisfaction of his debt, so that he is in the 
posi‘ion of a bona fide assignee of the policy for valuable considera- 
tion without interest in the life insured, and the question is between 
him and the assignor, which has the equitable interest in the policy ? 

The policy is a common form of what is called li’e insurance, and 
is a contract by which the insurer in consideration of an annual pay- 
ment to be made by the assured, promises to pay to her a certain 
sum upon the death of the person whose life is insured. To prevent 
this from being vuid as a mere wager upon the continuance of a life 
in which the parties have no interest except that created by the 
wager itself, it is necessary that the assured should have some pecun- 
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iary interest in the continuance of the life insured. It is not a con- 
tract of indemnity for actual loss, but a promise to pay a certain 
sum 01 the happening of a future event from which loss or detriment 
may ensue, ani if made in good faith for the purpose of provid-ng 
against a possible los:, an1 not as a cloak for a wager, is sustained 
by any interest ex:sting at the time the contract is made. See Loomis 
vs. Life & Health Ins. Co., 6 Gray, 396, and Forbes vs. American 
Mutual Life Ins. Co., 15 Gray, 249. 


Mrs. Feliows had an insurable interest in the life of her husband, 
and the policy to her was a valid contract to pay the sum insured to 
her upon the event of his death. This contract was a chose in action 
assignable by her. Palmer vs. Merrill, 6 Cush., 282. 


The policy was not negotiable, and her assignment could not, in 
this State, pass the legal, but only the equitable interest in the con- 
tract. The assignment was a contract between her and her assignee, 
to which the insurer was not a party. It purported to give to the 
assignee only the equitable interest of the assignor in the contract, 
the right to recover in the name of the assignor the sum which 
should become due to her under the contract. 


The d‘1ection in the policy that notice of an assignment of it should 
be given to the insurer, had no effect upon the character of the 
assionment, however its operation might have been limited had notice 
not been given. The assent of the insurer to the assignment would 
not make a new contract of insurance. Its only effect would be to 
enable the assignee to enforce in his own name, instead of the name 
of the assignor, the rights she held under the contract. McCluskey 
vs. Providence Washington Ins. Co., 126 Mass., 306. 

The distinction between the assignment of the interest of the in- 
sured in # policy, which is a contract between the assignor and the 
assignee only, and the transfer or renewal to a third person of a 
policy, which is a contract to which the insurer is a party, is illus- 
trated in the case of fire insurance. That is strictly a personal con- 
tract of indemnity to the assured, and he or his assigns in his name, 
can recover only an indemnity for actual loss to him. 

It follows that if he has no interest in the property insured at the 
time of the loss he can recover nothing, and that if he parts with his 
interest before a loss he becomes incapacitated to recover upon the 
policy, and it ceases to insure anything and becomes void. Wilson 
vs. Hill, 3 Met., 66. It follows that where a purchaser of insured 
property would have the benefit of an unexpired term of insurance, 
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it must be by a new contract with the insurer and not by assignment 
from the insured. This is usually provided for in the policy, so that 
by its terms an assignment by the insured with the assent of the in- 
surer will continue the policy to the purchaser; but in such a case 
there is a new contract of insurance with the purchaser upon his newly 
acquired interest, and he becomes the assured. 

But the assured in a fire policy can, while his insurance continues, 
assign his rights under the policy in the same manner as the in- 
sured in a life policy can doso. Fogg vs. Middlesex Mutual Fire 
Insurance Company, 10 Cush., 337. Shaw, C. J., says, after refer- 
ring to the kind of transfer just mentioned, “ But there is another 
species of assignment or transfer, it may be called, in the nature of 
the assignment of a chose in action, it is this, ‘in case of loss pay the 
amount to A. B.’ Itis a contingent order or assignment of the 
money, should the event happen upon which money will become due 
on the contract. If the insurer assents to it, and the event happens, 
such assignee may maiutain an action in his own name, because upon 
notice of the assignment the insurer has agreed to pay the assignee 
instead of the assignor. But the original contract remains ; the as- 
signment and assent to it form a new and derivative contract out of 
the original. But the contract remains as a contract of guaranty to 
the original insured ; he must have an insurable interest in the 
property, and the property must be his at the time of the loss. The 
assignee has no insurable interest prima facie in the property burnt, 
and does not recover as the party insured, but as the assignee of a 
party who has an insurable interest and a right to recover, which 
right he has transferred to the assignee with the consent of the in- 
sured.” See also Phillips vs. Merrimack Mutual Fire Insurance Co., 
10 Cush., 350. 

If Mrs. Fellows had surrendered or forfeited her policy and the 
contract between her and the insurers had become null, a new con- 
tract by which the defendant Allen should have become the assured 
instead of Mrs. Fellows might have required an insurable interest in 
him, though in the form of an assignment and a renewal or revival of 
the original policy. But the original policy has not been surren- 
dered or forfeited, nor the contract in any way changed. Mrs. Fel- 
lows is still the assured and the policy is supported by her interest 
in the life, and is in force payable to her. If the assignment is valid 
it is payable to her in trust for the assignee; if void, for her own use, 
Th no respect can the assignment affect the validity of the contract 
of insurance or taint that as a wagering policy. The only question 





1884.] Mut. Life Ins. Co., of N. Y., vs. Allen et al. 901 


that can be raised, is as to the assignment itself, whether as between 
the parties to it, it is void as a gaming contract. 

That a right to receive money upon the death of another is as- 
signable at law or in equity will not be questioned. The right of 
Mrs. Fellows under our law to assign the equitable interest in the 
policy in question is not denied ; but it is contended that she can 
assign it only to some one who has an insurable interest in the life 
of Mr. Fellows. We find no reason for this exceptional limitation of 
the right of assignment, which would allow Mrs. Fellows. to assign 
her policy to Mr. Fellows or his creditors or dependent relatives, 
but would forbid her to pledge it for her own debts_or sell it for her 
own advantage. If there is any such reason it must be found in 
the contract of assignment itself, and irrespective of the rule that the 
original contract must be supported by an interest in the life in- 
sured. That rule was satisfied. Whether u similar rule affects the 
contract between the assignor and assignze must depend npon con- 
siderations applicable to that contract alone. One objection urged 
is that it gives to the assignee an interest in the death of the person 
whose life is insured, without a counterbalancing interest in his life. 
It is true that every person who is in expectation of property at the 
death of another has an interest in his death, but it does not follow, 
and is not true, that the law does not allow the possession and as- 
signment of such expectations, nor that an insurable interest is re- 
quired in a life insurance for the purpose of protecting the life 
insured. The objection applies with equal force to the assignment 
of a provision made for one upon the death of another by deed or 
will as to the assignment of a hke provision in the form of a life in- 
surance. 

The other objection urged is that such transactions may lead to 
gaming contracts. 

This dces not meet the question, which is whether such an as- 
signment is in itself illegal as a wagering contract. Most contracts 
have an element of gambling in them ; there is uncertainty in the 
value of any contract to deliver property at a future day, and great 
uncertainty in the present value of an annuity for a particular life, 
or of a sum payable on the event of a particular death, and such 
contracts and rights are often used for gambling purposes. The 
question is whether the right to a sum of money payable on the 
death of a person un er a contract in the form of an insurance pol- 
icy has any special character or quality which renders it less assign- 
able than the right to a sum payable at the death of the same per- 
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son, under any other contract or assurance, or than a remainder in 
real estate expectant on such death. We see nothing in the contract 
of life insurance which will prevent the assured from selling his 
right under the contract for his own advantage, and we are all of the 
opinion that an assignment of a policy made by the assured ‘n good 
faith for the purpose of obtaining its present value, and not as a 
gaming risk between him and the assignee, or a cover for a contract 
‘of insurance between the insurer and the assignee, will pass the 
equitable interest of the assignor ; and that the fact that the assignee 
has n> insurable interest in the life insured is neither conclusive nor 
prima fac.e evidence that the transaction is illegal. 

In England the questicn was raised whether the assignment of a 
life insurance without interest was prohibited by St. 14 George 3, 
C. 48, which forbids any insurance on the life of a person in 
which the person for whose benefit the insurance is made, has no 
interest, or by way of gaming or wagering, and it was held that 
‘ such an assignment was valid. Ashly vs. Asbly, 3 Sim., 149. Lord 
- Lyndhurst V. C said, “It appears to me that a purchaser for val- 
uable consideration is entitled to stand in the place of the as- 
signor, and bring an action in his name, for the sum insured.” 
The same has been held in New York, when a similar statute 
exists, St. John vs. American Mutual Life Insurance Company, 13 
N Y., 31. Volton vs. Mutual Life Company, 20 N. Y., 32. It has 
been decided in New York that insurance on a life in which the 
assured has no interest is void at common law, and that the 
statute 14 Geo. 3, C. 48, so far as it prohibits such insurance is a 
declaratory act. Rose vs. Mutual Benefit Life Insurarce Com- 
pany, 23 N. Y., 516. In Rhode Island im a well-considered case 
decided in 1877, a sale and assignment of a policy of life insurance 
to one who has no interest in the life, made not as a contrivance 
to circumvent the law, but as an honest and bona fide transaction, 
was held valid. Clark vs. Allen, 11 R. 1, 439. In Cunn‘ngham vs. 
Swith, 70 Penn St., 450, a person took out an insurance on his own 
life and paid for it with the money of the defendant’s, intending 
. to assign the policy to the defendant, ani did so. The assign- 
went was sustained. The court say that the defendants may have 
had such an interest in the life insured as would have entitled 
them to insure his life in their own name, but that this was doub!- 
ful ; but that the assured had an interest in his own life “and if 
he was willing to insure himself with their money, and then 
assign the policy to them, there is no principle of law which can 
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prevent such a transaction.” This transaction is obviously more 
open to objection than the assignment of the interest in a valid 
subsisting policy. In Aitna Life Insurance Compzny vs. France, 
94 U.S, 561; a brother procured an insurance on his life for the 
benefit of his married sister who was in no way dependent upon 
him. It was held to be valid, and that it was immaterial what 
arrangement was made between them for the payment of the pre- 
miuw. In delivering the opinion of the court Mr. Justice Bradley, 
refering to the case of Connecticut Mutual Life Insurance Co. 
vs. Schaeffer, 94 U. S., 457,in which he delivered the op‘n‘on, says, 
“ Any person bas a right to procure an insurance on his life, and to 
assign it to another, provided it be not done by way of cover for a 
wager policy ; and when the relationship between the parties, as in 
this case, is such as to constitute a good and valid consideration in 
law for any gift or grant, the transaction is entirely free from such 
imputation.” 

Several cases have been cited as deciding that any assignment of 

a life policy to one who has no interest in the life is void. We will 
notice them briefly. Cammack vs. Lewis, 15 Wall., 643, and War- 
nock vs. Davis, 104 U. S., 775, were both cases in which the policies 
were taken out by the procurement of the assignees in order that 
they might be assigned to them, under such circumstances as that 
they might well be held to be in evasion of the law prohibiting gam- 
ing policies. The remark of Mr. Justice Field in the latter case 
that ‘the assignment of a policy to a party not having an insurable 
interest is as objectionable as the taking out of a policy in his name” 
was not necessary to the decision. In Franklin Life Insurance Co. 
vs. Hazard, 41 Ind., 116, the assured had failed to pay the premiums 
and had notified the insurers that he should not keep up the policy. 
He afterwards assigned it for $20, the insurer assenting and receiv- 
ing the premiums. The assignment was held void, the court saying 
that such policies are assignable, but not “to one who buys them 
merely as matter of speculation without interest in the life insured.” 
Neither of these cases decide, whatever dicta may have accompa- 
nied the decision, that all assignments without interést are illegal. 
The case last cited is affirmed in the case of Franklin Life 
Insurance Co. vs. Sefton, 53 Ind., 381, in which Mr. Chief Justice 
Worden, quoting from the opinion of the court in Hudson vs. 
Merrifield, 51 Ind., 24, that, “the party holding and owning such o 
policy, whether on the life of another or on his own life, has a 
valuable interest in it, which he may assign, either absolutely or 
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by way of security, and it is assignable like any other chose in 
action,” says that it is not stated that it is assignable to a person in- 
capable of receiving an assignment, and adds, “it may be added 
that when the policy-holder dies before the death of the party 
whose life is insured, perhaps the administrator of the holder could, 
for the purpose of converting the assets into money and settling up 
the estate in due course of law, sell the policy to anyone who might 
choose to become the purchaser.” Missouri Valley Life Insurance 
Co. vs. Sturgis, 18 Kan., 93, assumes and decides that the same ob- 
jections he to an assignment without interest as to an original insur- 
ance with no interest. The distinction between the two transactions 
is not considered. Basye vs. Adams, decided in the Court of Appeals 
of Kentucky, in June, 1883, and not yet reported seems to decide on 
the authority of Warnock vs. Davis, Comstock vs. Lewis, Insurance 
Co. vs. Hazard and Insurance Co. vs. Sturgis, ubi supro, that an as- 
signment without interest is void as against public policy. The 
case of Stevens vs. Warren, 101 Mass., 564, decided in 1869, has 
been supposed to hold that an assignment of the right of the assured 
in a life policy to one who has no interest in the life, is void with- 
out regard to the circumstances and character of the particular 
transaction, and has been referred to in some of the cases just 
cited as an authority to that effect. We think that decision has 
been misconstrued, and that in connection with other decisions of 
this court, it shows that the law in this commonwealth accords 
with that laid down in Clark vs. Allen, whi sup:a. In Campbell vs. 
New England Insurance Co., 98 Mass., 381, decided in 1867, a pol- 
icy was taken out by one Andrew Campbell on his own life and 
payable to himself and his representatives for the benefit of the 
plaintiff who had no insurable interest in the life - - The 
question of the right of the plaintiff to sue in her own name was 
waived, and the question considered was whether the policy could 
be supported for her benefit. In delivering the opinion of the 
court Mr. Justice Wells says, “It is the interest of Andrew Camp- 
bell in his own life that supports the policy. The plaintiff did 
not, by virtue of the clause declaring the policy to be for her 
benefit, become the assured. She is merely the person designated 
by the agreement of the parties to receive the proceeds of the 
policy upon the death of the assured. The contract (so long as it 
remains executory), the interest by which it is supported and the 
relation of membership, all continue the same as if no such clause 
‘ were inserted. It was not necessary therefore that the plaintiff 
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should show that she had an interest in the life of Andrew Campbell 
by which the policy could be supported as a policy to herself as the 
assured.” The question in Stevens vs. Warren, which was decided 
about two years later and in which the opinion is given by the same 
justice, was between the representatives of the assured and of his 
assignee. The terms, consideration and circumstances of the assign- 
ment are not stated. It is only said that the defendant Warren 
claimed by virtue of an assignment of the policy ani that he was a 
purchaser of it, and had no interest in the life insured. The policy 
contained a provision that any assignment of it without the assent 
of the insurers should be avoid. The court held that the assignee 
acquired no rights under the assignment as against the representa- 
tives of the assignor, putting the decision upon both the gr unds, 
that the assignment was prohibited by the contract of insurance, 
and that it was against the policy of the law against gambling poli- 
cies. The court say, “The insurers are entitled to the full benefit of 
such a provision, as a matter of contract ; and as the policy of the 
law accords with its purpose, the court will not regard with favor 
any rights sought to be acquired in cortraventicn of the provision.” 
In considering one branch of the case the following language is 
used : “The rule of law against gambling policies would be com- 
pletely evaded, if the court were to give to such transfers the effect 
of equitable assignments, to be sustained and enforced against the 
representatives of the assured.” That this language was not intended 
to apply to all assignments in which the assignee had no interest in the 
life, but to such only as were found or appeared to be in fact gaming 
transactions, is evident from what immediately follows in the opin- 
ion in which the doctrine of Campbell vs. New England Insurance 
Co. is adopted and applied to assignments. ‘“ When the contract be- 
tween the assured and the insurer is ext ressed to be for the benefit 
of another, or is made payable to another than the representatives 
of the assured, it may be sustained accordingly.” The same would 
probably be held in case of an assignment with the assent of the 
insurers. But if the assignee has no interest in the life of the sub- 
ject of insurance which would sustain a policy to himse’f, the as- 
signment would take effect only as a designation by mutual agree- 
ment of the contracting parties, of the person who should be 
entitled to receive the proceeds when due, instead of the personal 
representatives of the assured. And if it should appear that the as- 
signment was a cover for a speculating risk, contravening the gen- 
eral policy of the law it would not be sustained. The assent of the 
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in:urer, if not required in the policy, must be immaterial as regards 
the validity of the transaction between the assignor and the assignee. 
If given it would only enable the assignee to assert in his own name 
instead of thut of the assignor, the rights acquired by the assign- 
ment. So far as the transaction itself, apart from the circumstances 
attending it are concerned, taking out a policy payable to a stranger 
would seem more open to objection as a gambling transaction than 
selling a policy which had acquired an actual value. As the c:rcum- 
stances of the transaction are not disclosed in the report they must 
be supposed to have been such as to call for the decision and the re- 
marks which were applied to them in the application of the prin- 
ciples laid down. 

In Palmer vs. Merrill, whi supra, where the subject of assignments 
of the interest in a life insurance is elaborately considered by Shaw, 
C. J, there is no suggestion that any interest of the assignee in the 
life is necessary to support the assignment, but it is considered as an 
ordinary assignment of a chose in action. In Troy vs. Sargent, 132 
Mass., 408, it was held that the interest of a wife in a policy to her 
husband in his life for her benefit, could be taken for a joint debt of 
herself and husband. Could it not be taken for her sole devt, al- 
though the creditor would have no interest in the life insured? A 
policy of life insurance is assets which puss to an assignee in bank- 
ruptcy, and can be reached by creditors. Is it necessary when sold 
by the assignor or creditor, that the purchaser should have an inter- 
est in the life insured ? 

The general rule laid down in Stevens vs. Warren, w)i supra, “ that 
no one can have an insurance upon the life of another unless he has 
an interest in the continuance of that life,” and from which the in- 
ference that an assignee of a party must have an insurable interest 
seems to have been drawn, we think is not strictly accurate or may 
be misleading. An insurable interest in the assured at the time the 
policy is taken out is necessary to the validity of the policy, but it is 
not necessary to the continuance of the insurance that the interest 
should continue ; if the interest should cease the policy would con- 
tinue and the insured would then have an insurance without interest. 
Dalby vs. India and London Life Assurance Co., 15 C. B., 365, and 
Law vs. London Indisputable Life Insurance Co., 1 Ray and Johns., 
223, cited in Loomis vs. Eagle Life and Health Insurance Co., 6 
Gray, 396 ; Connecticut Mutual Life Insurance Co. vs. Schaeffer 94 
U. 8., 457 ; Rawles vs. American Life Insurance Co., 27 N. Y., 282; 
Provident Life Insurance and Investment Co. vs. Barner, 29 Ind., 
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236. The value and permanency of the interest is material only as 
bearing on the question whether the policy is taken out in good 
faith, and not as a gambling transaction. If valid in its inception it 
will not be avoided by the cessation of the interest. The mere fact 
that the essured himself has no interest in the life does not avoid or 
annul the policy. 

We think that the second ruling was correct, and that the fact 
that the assignee had no insurable interest in the life does not avoid 
the assignment. It is one circumstance to be regarded in determin- 
ing the character of the transaction, but is not conclusive of its ille- 
gality. 


Decree for the defendant Allen. 





Teport of Decisions. 


SUPREME COURT OF VERMONT. 


January Term, 1884. 


JAMES MULLIN 
vs. 


VERMONT MUTUAL FIRE INS. CO.* 


When a cause has been remanded from the supreme court for a new trial the 
bill of exceptions is not conclusive as a statement of facts on a retrial ; nor 
is a party estopped by oral admissions made by his counsel during the 
former trial, the admissions having been embodied into the exceptions ; but 
he may show what limitations were made to the concessions, what trans- 
pired. out of which the exceptions arose; thus, in an action upon a policy 
of insurance, which coveree the plaintiffs furniture, the exceptions showed 
that the plaintiff conceded certain facts on the former trial from which it 
was evident that he had given false answers in the application, as to the 
occupancy of the lower story of the building in which his furniture was 
kept, and as to the ownership of a store of goods in the same building, and 
on a retrial the plaintiff offered to prove that the -answers, though false, 
were made without his knowledge ly the defendant’s own agent, ‘ written 
in alterwards,’”’ * * * the “agent using his own terms,’ and that the 
admissions were oral, made by his attorneys on the former trial, and for 
that trial only. The court, treating the exceptions as a part of the record, 
ordered a verdict for the defendant. 

Held, error; and that the plaintiff’s evidence should have been submitted to 
the jury. 

The presiding judge’s minutes of the former trial do not form a part of the rec- 
ord, which the county court sua sponte can act upon ; and would not be ad- 
missible for any purpose without prvof of identification. 


Assumpsit upon an insurance policy. Trial by jury, March term, 
1883, Veazey, J., presiding. Verdict ordered for the defendant. 
This case was triea in the supreme court, and is reported in the 54 
Vt., 223. It appears in the report of the case that the judgment of 
the court below was reversed, upon the ground that by admissions 


* From advauce sheets of Vt. Report. 
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on the trial, as shown in the bill of exceptions, the application for 
the insurance contained false answers and statements as to who was 
the owner and occupant of the Jower story of the building in which 
the plaintifi’s furniture was kept. 

The plaintiff's counsel made a statement in writing to the court, 
explaining how they should meet the point on which the case was 
reversed, as follows :— 


Ist. That.the admissions, made on the part of the plaintiff by 
his attorneys, as to the title and possession of the goods in the store 
below, in the other trial in this case, were admissions for that trial 
only, are not a part of the record below, and he is not bound by 
such admissions ; they were not made a part of the record ; they 
were merely verbal admissions for that trial only. 


2d. That he will be able to show and offers to show that Carrigan 
purchased the goods in the store at sheriff's sale so as to protect him 
against Mullin’s creditors, and afterwards, and upon an understanding 
at the time and before the sale, sold the goods back to Mullin Bros. 
conditionally, so that they were the legal or equitable owners within the 
meaning of the application as mtended by the parties, so that such 
answers as were made in the application were true according to the 
understanding and intention of the parties. 


3d. That J. D. Butler was the agent of the company, had exam- 
ined the premises and the title to the goods in the store below, and 
knew the exact title and possession of the goods, and used the words 
owner and occupier, with his own hand, knowing all the facts ; and 
the company are estopped from denying that it was as intended by 
the parties. 


4th. That these answers were written in afterwards, and without 
the knowledge of the plaintiff, the defendant’s agent using his own 
terms. 


Thereupon the defendant moved the court to direct a verdict. 
The bill of exceptions, and all the papers referred to therein, were 
put into the case by the defendant, and were claimed to be a part of 


the record, and were so treated by the court. The other facts are 
stated in the opinion of the court. 


Repixeton & Butter, for Defendant. 


At the trial in the county court, the plaintiff, through his counsel, im- 
providently and to save time, conceded a fact; the point conceded was 
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even then in litigation and soon to be decided in the supreme court. 
The point conceded was as to occupancy and ownership ; the plaint- 
iff conceded Carrigan owned and occupied, while in his application 
he stated Mullin Brothers owned and occupied, etc. See Carrigan 
vs. Ins. Uo., 53 Vt., 418. The plaintiff is not estopped by the admis- 
sion. Her. Est., 337, 340; 1 Green. Ev. s., 204, n. 2; 9B. & C., 577, 
586 ; 33 Conn., 585; 11 Conn., 352 ; 23 Conn., 55. A concession at 
one trial not attached to the record does not bind at any future trial. 
Reed vs. Allen, 1 Tyler, 4; Phelps vs. Hall, 2 Tyler, 401. Pleadings 
even are not admissible as evidence. 1 Green. Ev., s. 529 ; Holt vs. 
Miers, 9C. & P., 191. But an admission is not an estoppel, but 
only a matter of evidence. Sutton vs. Tyrell, 12 Vt., 79; 2Sm. L. 
C., 384, 389; Elliott vs. Eslava, 3 Ala., 568. The plaintiff should have 
an opportunity to explain his admission. Nye vs. Chase, 50 Vt., 306 ; 
39 Vt., 459 ; 31 Vt., 577. 


James C. Barrerr and Provr & Waker, for Defendant. 


It is to be noted in respect to the case made below, that it contains 
not only the fact of the admission, but the facts admitted. The 
plaintiff by his statement and offer as to how he “should meet the 
point on which the case was reversed, does not seek to deny the 
facts admitted, but only to show other facts in avoidance. The rec- 
ord in the cause contains a fact which the supreme court has decided 
is fatal to the plaintiffs recovery. The defendant, therefore, was en- 
titled, on motion, to the direction of a verdict upcn the record. 
See Mullin vs. Ins. Co., 54 Vt., 223. 

The admissions were judicial admissions, and are conclusive. 
They are such as are defined by Greenleaf as solemn admissions, or 
admissions in judicio, which have been solemnly made in the course 
of judicial proceeding. 1 Green. Ev., ss. 27, 205. The admissions 
are conclusive. The plaintiff having seen fit to risk his cause upon 
the facts admitted, h: cannot, after discovering his error, and in or- 
der to retrieve it, claim another opportunity in which to do better, 
profiting by his experience. Chamberlain vs. Preble, 11 Allen, 375; 
Vandervoort vs. Smith, 2 Caines, 155. Admissions made at the trial 
not limited to that trial are admissions in the cause. Elton vs. Lar- 
kin, 5 C. & P., 385; Wetherell vs. Bird, 7 C. & P., 6; Alton vs. 
Gilmanton, 2 N. H., 520; Burlington vs. Calais, 1 Vt., 391 ; Under- 
wood vs. Hart, 23 Vt., 127; Starke & Moore vs. Kenan, 11 Ala., 818; 
Bank vs. Sprigg, 11 Md., 396 ; Hull vs. Johnson, 90 Ill, 604; Rog- 
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ers vs. Greenwood. 14 Me., 338 ; Smith’s Heirs vs. Dixon, 3 Mete. 
(Ky.), 443. See Hotchkiss vs. Ladd, 43 Vt., 353. 

Exceptions, when allowed and filed, become a part of the record 
in the cause. Small vs. Haskins, 30 Vt., 172. 

As to Mullin Bros. being conditional vendees. Giving the offer 
the utmost scope favorable to the plaintiff, it is merely an offer to 
show that Mullin Bros. were the conditional vendees, under an agree- 
ment entered into to defraud their creditors other than Carrigan. 
Carrigan vs. Lycoming F. Ins. Co., 53 Vt., 418. 


Ross, J. 

This case was tried at the September term, 1880, of the county 
court, and resulted in a verdict and judgment for the plaintiff. 
That judgment was reversed and the verdict set aside by this court 
at the general term, 1881, and the case remanded to the county 
court for trial. Itis immaterial to inquire the reasons that decided 
this court to remand the case for trial. It might be suggested, that 
it probably was because having reversed the judgment, and set aside 
the verdict, the case stood on an issue closed to the jury, with no 
verdict for the defendant on which the court could render a judg- 
ment in its favor. Hence, a further trial was necessary to procure a 
verdict cn which a final judgment could be rendered, although the 
decision on the facts then before the court apparently rendered a 
verdict for the defendant on the retrial inevitable. It is sufficient 
upon this point, to say that this court decided to remand the case 
for a new trial, and that decision was the law governing the case as 
it was before the county court at the March term, 1883. It was the 
duty of the county court to proceed so far in the trial as enabled it 
lawfully to determine in favor of one of the parties, the issue formed 
by: the pleadings. Without receiving any evidence, after empanel- 
ing a jury to try the issue, upon the record and the statemeut and 
offer of the plaintiff’s counsel the court ordered a verdict for the de- 
fendant. This presents the question, if the plaintiff should succeed in 
proving all that was embraced in his cffer and claim, would it estab- 
lish the case in his favur on the points covered by his claim and offer? 

This court had decided thst the answers of the plaintiff to the 
questions in the application in regard to the occupancy of the 
lower story of the building, and of the ownership of the store of 
goods therein, were, on the plaintiff's concession made upon the 
former trial, false in fact, material to the risk, and rendered the 
policy upon the household furniture in the upper story of the build- 
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ing void. This concession had not been put in evidence, except as 
disclosed by the record. It was an oral concession made by the 
counsel upon the former trial. The fact that it was taken down by 
the presiding judge as a part of tle evidence upon the trial, did not 
render it a part of the record, which the county court could sua 
sponte act upon. The presiding judge’s minutes of the evidence and 
proceedings in the former trial would not, without proof of their gen- 
uineness and identification, be admissible for any purpose on the re- 
trial. It is contended that the concession was embodied in the 
exceptions to this court, and so became a part of the record in the 
case. The county court treated the exceptions as a part of the rec- 
ord in the cause, and properly before it. Assuming for present pur- 
poses that the exceptions were a part of the record in the cause, and 
that the concession therein stated is to be treated as a solemn ad- 
mission by the plaintiffs attorney, made for the purposes of the 
cause, and not solely for the purposes of that trial, and conclusive of 
the facts con¢eded on the plaintiff’s offer and claim, was the defend- 
ant entitled to have a verdict ordered in his favor? If, on the new 
trial, the plaintiff had conceded that Carriagan was the tenant 
of the lower story of the building, and that he owned the 
stock of goods kept therein, and that in the application the answers 
to the inquiries in regard to occupancy of the store and ownership 
of the stock of goods were false, he was not by such concession con- 
ciuded from showing that such answers, though false, were made 
without his knowledge, by the defendant’s own agent, and that he 
was not affected thereby. This, in substance, he claimed and offered 
to prove. His fourth offer was “that these answers were written 
in afterwards, and without the knowledge of the plaintiff, the de- 
fendant’s agent using his own terms.” This part of his offer alone 
entitled the plaintiff to introduce his testimony tending to establish 
it, and to go to the jury upon the question whether he was concluded 
by the concession. But, while a bill of exceptions, when given in evi- 
dence on a retrial of the case, and probably as a part of the record 
in the case, is evidence to be considered in establishing the facts 
therein stated to have been conceded, or shown without contradic- 
tion, we do not understand that every statement of such a fact, 
shown or conceded, contained in a bill of exceptions, is on the retrial, 
to be treated as having been conclusively established, or made for 
the purposes of all future proceedings in the cause. Exceptions, 
though certified by the presiding judge, are usually drawn up by the 
counsel of the excepting party. They should, and usually do, con- 
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tain only so much of the proceedings on trial as will raise and pre- 
sent the questions raised by the exceptions. Although the other 
party has the right to have an accurate statement of what transpired 
on the trial, effecting the questions raised, if because he judges an 
amendment unimportant, or through negligence or inadvertance 
fails to notice an inaccuracy, or omission in the statement made in 
the exceptions, he should not be, and is not, conclusively estopped 
from showing on a retrial, just what did transpire, and what was con- 
ceded, and: what limitations there were to the concessions made upon 
the former trial, out of which the exceptions arose. The bill of ex- 
ceptions is made to this court, and in this court is conclusive upon the 
parties upon the exceptions certified. While it becomes a part of the 
record in the cause, we do not think that it is necessarily conclusive in 
its statement of the facts, and concessions, upon either party, except in 
this court. On a retrial, either party may show that the concession 
was limited beyond what is stated in the exceptions. The bill of ex- 
ceptions stand, in regard to conclusiveness, on a retrial of the cause 
in the county court, altogether differently from a written stipulation 
admitting certain facts necessary to be established in the case, and 
placed on file by the attorneys of the parties. In such a case, to al- 
low either party upon a retrial, to withdraw from the stipulation, 
without notice to the other party, would operate as an unjust sur- 
prise and hardship. In most of the cases cited by the defendant’s 
counsel, the concession, held to conclude the parties on a retrial of 
the cause, was in writing signed and filed in the cause, under such 
circumstances as warranted the court in holding that it was made to 
be used in all future proceedings in the cause. We do not think 
this is necessarily true of every concession stated in a bill of excep- 
tions, when no evidence except the exceptions are before the county 
court, showing the exact terms and limitations of the concession. 
When the terms and limitations of the concession are shown, it is 
then for the court to construe and give effect to the concession, ac- 
cording to the intention of the party making it, to be determined 
from the language used, and the circumstances under which it was 
made. Until more was shown than the statement in the exception 
that the plaintiff conceded that Carrigan was the occupant of the 
lower story of the building, and owned the store of goods therein, at 
the time the plaintiff made his application for insurance, it was pre- 
mature for the county court to adjudge that the plaintiff was con- 
cluded from showing that the concession was made solely for the 
purpose of the first trial. 
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But this point is not very material, inasmuch as the plaintiff in his 
second offer, virtually concedes that Carrigan was such occupant 
and owner, but seeks to avoid the effect of this concession by the 
third claim, that Butler, the agent of the defendant, who wrote the 
answers in the application, knew just how the facts were. The third 
claim fails to allege that the plaintiff fully informed Butler in regard 
to the occupancy of the store and ownership of the goods, and that 
upon such information Butler wrote the answers, using language 
which he claimed expressed properly and truly who such occupier 
and owner was, but which in fact failed so to do. This failure does 
not bring the third claim within the decision of Ring vs. Windsor 
Co. M. Fire Ins. Co., 51 Vt., 563. 

On the second and third claims alone taken in connection with the 
concession stated in the exceptions, we do not think the county court 
erred in directing a verdict for the defendants ; but if the first or 
fourth claim should be established, the concession embodied in the 
exceptions, made upon the former trial, would be so far nullified, 
that it was error to direct a verdict for the defendant. The judg- 
ment is reversed, and cause remanded for a new trial. 





Hillock vs. Traders’ Ins. Co. 


SUPREME COURT OF MICHIGAN. 


Error to Isabel/a. 


HILLOCK 
vs. 


TRADERS’ INS. CO.* 


Upon examination of the evidence in this case, Held, That the cancellation of 
the policy of fire insurance before the loss, for the recovery of which the 
action is brought, is conclusively shown, that the court below erred in 
submitting the case to the jury, and that the judgment must be reversed 
and a new trial ordered. 


Dopps Bros., for Plaintiff. 
Norris & Unt, for Defendant. 


Cootey, C. J. 

This is an action upon a policy of insurance against loss by fire, 
bearing date July 24, 1882, and covering the building known as the 
St. James Hotel, in the village of Mt. Pleasant, Michigan, which wus 
destroyed by fire August 29, 1882. The amount of insurance was 
$1,000. The plaintiff recovered judgment in the circuit court. 
The grounds of defense on the merits are principally the follow- 
ing : (1) That neither Hillock, the plaintiff, as trustee, nor Brown & 
Leaton, as beneficiaries, had such title or interest in the property 
as was represented when they applied for the insurance ; (2) that 
the policy was canceled before any loss occurred; (3) that no 
notice and proofs of the loss were made after the fire, as the policy 


* Opinion filed Se; tember 23, 1884. From N. W. Reporter. 
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required. Upon these points and many others elaborate argument 
has been had in this court, but as the second goes to the founda- 
tion of all right of action, and as we think it appears beyond 
question that the cancellation took place as alleged, we do not 
deem it advisable to consider any other question. 

Brown & Leaton were partners, and held the interest they had 
in the property as such. Brown was the active member of the 
firm in whatever was done touching this insurance. The policy 
was issued by Free Estee, the local agent of the defendant at Mt. 
Pleasant. Soon after its issue, one Christianson, an agent of the 
company, who, to some extent, supervised for the company the 
local agencies, went to Mt. Pleasant, and after examining the risks 
taken by defendant at that place, advised that the policy now in 
question be canceled. He directed Estee to cancel it, and the secre- 
tary of the company, under date of August 14, 1882, sent him writ- 
ten direction to cancel, and to “give it prompt attention.” Estee 
thereupon called upon Brown, and notified him that the policy was 
canceled, and requested a return of the policy. Brown testifies 
that Estee told him the company refused to carry the risk any 
longer, and had ordered him to cancel the policy, but added, “I 
will see if I can put it in some other company for you ;” and Brown 
said, “ All right,” and further, “Free, be sure that you put it in 
good companies.” Brown says he was then on his way to the train ; 
that he left it entirely to Estee ; that he knew him to be careful and 
reliable in all these matters, and trusted that, as he had other iusur- 
ance matters, to his judgment and management, because he was 
careful and reliable in every way ; that Estee did not at the time 
pay or tender to him the unearned premium, and that there was 
nothing said about the premium at that time ; that he had no other 
conversation with Estee before the fire ; that there was another in- 
surance upon the hotel at the time, in the Hartford, but he had 
not seen either of the policies until quite a while after the fire, 
when he found them laid away in a drawer of a desk in his private 
library at his house, among miscellaneous papers, as he thinks, by 
his wife, but does not know. 

Brown further testifies, in answer to questions on cross examina- 
tion, that at the time of the fire he had no knowledge or intimation 
that there were any policies on the property, except as from the 
conversation with Estee,—he trusted him to get insurance ; that he 
did not know what had been done by Estee in that regard ; that 
the policy in suit was never at any time in the possession of Hillock ; 
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that he did not think Hillock ever saw it; that witness did all the 
business, and acted entirely for the parties in interest ; that he had 
an interview with Estee the next day, or next but one after the fire ; 
that Estee inquired for this policy, and said if he would go up into - 
the office he would give him the unearned premium due him from 
the comp. ny ; that Estee told him he wanted the policy taken up, 
as it had been canceled, so he could return it to the company ; that 
witness told him he had not found it, and could not find it; that 
witness had looked for it through Brown & Leaton’s papers, and at 
his house ; that witness told Estee he was going away and could not 
stop, but that Estee could go up to the house and tell Mrs. Brown 
to look in his safe, and if she could find it she would give it to him ; 
that the reason he assigned for not going up to get the unearned 
premium was that he was in a hurry to get the train and had no 
time, and that they would attend to that some other time just as 
well ; that witness at that time had the impression that the policy 
had never been delivered to him, and insisted on it up to the time 
that he found the policy in his private desk, as before stated. 

Brown further testified that, in this first interview with Estee 
after the fire, he was informed by Estee that he had not placed this 
risk in other companies, as he had been requested to do, for the 
reason that they would not take it. He had made efforts to place it 
in other companies, and they had declined. As to the delivery of 
this policy to him, he said that, when he insisted with Estee that the 
policy had not been delivered to him, Estee was positive it had, and 
he then told Estee that the policy must have been misplaced, as he 
could not find it; that when looking for the policy, at Estee’s 
request, he intended to deliver it up ; that from what Estee had said 
to him he at the time considered the policy canceled ; that when 
Estee asked him to deliver up, he stated that the company proposed 
to hold him liable ; and Brown said to him, “I don’t intend that 
you shall be damaged in this matter in the least, because you have 
acted in good faith, and, sooner than have you injured, if there was 
any question I would deliver up this policy ;” that he did not intend 
to let Mr. Estee have any trouble ; that at the time he regarded the 
policy as canceled, and would have surrendered it to Estee. He 
added ; “If I knew I had it in my possession, and could have found 
it, and hadn’t been going away, I presume I should have surren- 
dered it to him.” The unearned premium, he said, was never 
offered to him by Estee but once, and this was at the foot of the 
stairs to Estee’s office, when Estee said if witness would go upstairs 
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into his office he would pay him the premium out of his own pocket. 
Witness made no objection to receiving the money on account of its 
being Estee’s. Leaton was the cause of his failure to accept. 

Brown further stated that after the fire he was introduced by 
Estee to Christianson as the general agent, and Christianson de- 
manded the surrender of the policy, and stated that it had been 
canceled, and there was no liability on the part of the company and 
nothing for them to pay, and was very emphatic in his demands for 
the surrender of the policy ; that Christianson said it was the rule 
of the company, and their instruction to their agents, that all these 
canceled policies should be taken up, and it was his duty to see that 
this policy was taken up; that this conversation was shortly after 
the fire,—perhaps a week or ten days, and may be more ; that he 
replied to Christianson that the policy would not be surrendered 
until he could advise with Leaton, who was then absent, and that 
Leaton positively objected to the delivery or surrender of the policy, 
and never assented to its being delivered up. He was then asked if 
Christianson did not ask him if the policy had been canceled, and if 
he did not reply that he so considered it, or words to that effect, 
and he answered that there may have been words to that effect ; 
that he did not at that time assert any claim ; that the conversation 
may have been a little animated, because he thought it unreasonable 
in Christianson in not wanting to give him a chance to advise with 
Mr. Leaton before demanding an eventual surrender of the policy ; 
that he used words to the effect that as far as he was concerned he 
considered the policy canceled ; that Christianson said, in speaking 
of the cancellation, that so far as the policy was concerned it was no 
more than so much waste paper, but the instructions of the com- 
pany required that all canceled policies should be taken up, and it 
was his duty to see that the agents complied, and he wanted to get 
the policy and return it to the company. In answer to a question 
by plaintiff's counsel, Brown further said that the reason why he 
considered the policy canceled was because of the trouble in which 
Estee was placed. There was only one offer, he said, to pay back 
the premium money to him, and that was after the fire. Leaton 
never consented to the surrender of the policy. 

Such was the testimony of Brown. It differs in some important 
particulars from that of Estee and Christianson, and in those par- 
ticulars favors the plaintiff. The proofs of loss made for the pur- 
pose of recovering the insurance money from the Hartford com- 
pany were made by Hillock, September 5, 1882, and in the sworn 
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statement it is stated that, in addition to the sum insured by the 
Hartford policy, there was no other insurance on the property, and 
on this statement the loss was paid in full by Estee and receipted 
by Hillock, who at the same time executed and delivered to Estee 
the following paper :— 


“Mr. Pieasant, Micu., November 11, 1882. 


“TI hereby acknowledge that policy No. 95,049, in the Traders’ 
Insurance Company, issued to me on July 24, 1882, for the amount 
of one thousand dollars, on St. James Hotel, was duly canceled by 
Free Estee, agent of said company, on August first day, 1882, and 
that all rights and claim under said policy was on that date by me 
surrendered to said company. 

“Rosert Hitxock, Trustee.” 


Of the statement, Hillock testifies that he did not read it before 
he signed it; that he was not familiar with insurance matters, and 
depended on Estee’s knowledge of the business, and supposed it 
, was all right ; that his recollection was that Estee said the company 
was here to fix up those matters, and he wanted to get that in shape 


so that Brown & Leaton could get their insurance ; that he could 
not recollect whether Estee stated what was in the paper—what it 
was ; but he said it was all right, and upon that statement the wit- 
ness signed it. As to the other paper, the witness said he did not 
read it or hear it read, but it was presented to him by Estee ; that 
he did not recollect exactly what Estee said about it, but he signed 
it the same way as he did the other ; that Estee said it was all right, 
and then he signed it, and he does not think that Estee explained 
what he wanted him to sign it for; that the witness did not know 
when he signed it that it was an acknowledgment of cancellation of 
the Traders’ policy, and that witness had no knowledge of that 
policy. On cross-examination he stated that he had not much recol- 
lection of the transaction, and that he presumed Estee stated to him 
the nature and character of the statement of loss which he swore to. 
The proofs of loss under the policy of the Traders’ Insurance Com- 
pany were made June 18, 1883, and a copy sent to the company, 
which appears to have been received July 2, 1883. 

This is the evidence upon which the plaintiff must rely as estab- 
lishing the fact that the policy was in force at the time of the loss. 
The policy provided that “this insurance may be terminated at any 
time, at the option of the company, on refunding a ratable propor- 





920 Report of Decisions. [Dec., 


tion of the premium for the unexpired term of the policy.” Estee, 
it is agreed on all hands, notified Brown of u cancellation ; but it is 
denied by plaintiff that he returned the insurance money, or that 
before the fire he made any offer to return it. This is Brown’s testi- 
mony. In this particular he is contradicted by Estee, but the jury 
have found Brown’s statement correct. and it must be so considered. 
But this failure to return the premium, while it might, in most 
cases, be conclusive against a cancellation (Home Ins. Co. vs. Curtis, 
82 Mich., 402 ; Van Valkenburgh vs. Ins. Co. 51 N. Y. 465), does 
not appear, under the facts of this case, to be of the least impor- 
tance. Brown and Estee agree that notification was given of the 
cancellation, and that from that time they understood the cancella- 
tion to have taken place. Their minds met upon it, and, but for the 
fact that Brown had forgotton that he ever received the policy, and 
did not then have it at hand, it would have been surrendered at 
that time. No hint appears of any doubt or contingency about it. 
Estee was told, even after the fire, that he could have the policy, 
and was sent to the house with authority to receive it, if it could 
be found. The suggestion made on behalf of the plaintiff, that 
Brown’s acceptance of the cancellation was upon condition that 
Estee procure new insurance in some other good company, finds no 
support in the evidence. The company had an undoubted right to 
cancel, whether the assured assented or not ; and Brown’s direction 
to Estee to procure other insurance, which must have been upon the 
understanding that he would use the premium money for the pur- 
pose, was a waiver of any tender of its return to him at that time. 
All such transactions are to be construed reasonably and fairly, and 
in accord with the evident understanding of the parties at the time ; 
and Brown makes it very plain, by the full and frank statement he 
makes, that he and Estee both understood, when he told Estee to 
procure new insurance, that the old was canceled. If it had been 
his purpose at the time to insist upon payment or tender as a condi- 
tion of concellation, it would have been his duty to say so ; since, 
otherwise, Estee would be misled to his injury. But it is plain that 
he had no such purpose. 

Estee, it seems, no doubt in good faith, in accordance with the 
understanding with Brown, did make effort to procure other insur- 
ance, but had not succeeded in doing so when the fire occurred. 
There was nothing, then, to insure, and nothing for Estee longer to 
retain the insurance money for. It is agreed that he then offered to 
return it, though he made no formal tender. But a tender was of no 
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importance then; the dealings of these parties in respect to this 
insurance had come to an end when Brown had respended to the 
notice of cancellation that it was all right, and directed the agent to 
procure new insurance. This company was not concerned with 
what should take place between Brown and Estee afterwards. 
Brown was looking to Estee for new insurance, and would be 
entitled to a return from him of the premium moneys on a failure to 
obtain it ; and Estee and the company would be expected to bring 
the amount into their own settlements, as they saw fit. And this 
was Brown’s understanding until after the fire. In the first inter- 
view which then took place, he was ready to surrender the policy if 
he had had it. 


The failure to surrender the policy afterwards, when it was found, 
was in consequence of the objection of Mr. Leaton. If his assent 
was necessary, the defense would necessarily fail, for it clearly 
appears he never gave it. But it was of no consequence. Brown, 
as partner, had full authority to act for both, and what he did con- 
cluded both. A formal surrender of the policy was of no impor- 
tance, except as matter of evidence. But it would seem difficult to 
make the evidence of surrender more conclusive than it was here. 
Hillock, the trustee, in the following month, gave a full and formal 
written statement of surrender, over his signature ; and, in his 
proof of loss to the Hartford company, made oath that there was at 
the time no insurance of the property, except in that company. 
The suggestion, rather than statement, of Hillock that he signed the 
one paper and swore to the other without knowing what was in 
them, is entitled to no consideration whatever. There can be no 
safety in business transactions of any kind if formal documents may 
be thus put aside as of no moment. No charge of fraud is made in 
the procurement of those papers from Hillock, and no testimony 
warranting such a charge. The papers do not constitute an 
estoppel in this case, but they give such conclusive support to 
Brown’s understanding as to the surrender as to leave it without 
question. But, in fact, his own evidence was conclusive. 


Leaton, who was not the party by whom the business was trans- 
acted, appears to have believed in good faith that the policy was 
still in force, and he was entitled to raise the question as he has 
done. But, to sustain his claim, it is necessary to insist upon con- 
formity to niceties of law and punctual observance of strict technical 
rules when the parties at the time did not require, but, in effect, 
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waived it, and when the result would necessarily be surprise and 
injustice. We cannot do this. 

On a full examination of the plaintiff's evidence, we think there 
was nothing in it to justify a submission of the case to the jury. 
The judgment must therefore be reversed, and a new trial ordered 


CampBeLL and Suerwoop, J J., concurred. 





1884. | Iyon vs, Travelers’ Ins, Co. 


SUPREME COURT OF MICHIGAN. 


Us. 
TRAVELERS’ INS. Co.* 


The insured, a railway employe, gave an order on the railway for the pay- 
ment of the installment premiums on an accident policy, the payments 
to be deducted from his wages. The third installment was not paid by 
the railway company though it had funds in its hands. The insurance 
company failed to notify the insured, who was accidentally killed shortly 
after. 

Held, That the fund had been assigned to the insurer for payment of pre- 
mium and such payment will be _— to have been made in the 
absence of notification to the insured to the contrary. 

Held, That payment had been waived by the course of the insurer. 

The denial of liability on other grounds is not a waiver of policy provision lim- 
iting the amount of recovery to a lesser sum in case of subsequent in- 
crease of risk. 


Spautpine & Barker, for Plaintiff and Appellant. 
Wirxinson & Post, fur Defendant. 


SHERwoop, J. 
This is an action upon a policy of insurance issued by the de- 
fendant to Mark Lyon, March 3, 1883, insuring him for one year 
against bodily injuries received through external and accidental 








* Opinion filed October 15, 1884. 
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violence, and made payable, in case of accidental death, to his mother, 
the plaintiff. The policy was based upon a written application and an 
order upon the Detroit, Grand Haven & Milwaukee Railroad Com- 
pany, both executed by the insured and bearing even date with the 
policy. These three instruments, taken together, constitute the 
policy of insurance upon which the rights and obligations of the par- 
ties depend. Mark Lyon, at the time the policy was issued, and 
thereafter until the time of his death, except when sick, from May 
17th to August 20th, was in the employ of the above-mentioned rail- 
way company. The premium upon said policy was $27 for the year, 
and its payment was provided for by Lyon in the following order : 


** PayMAsTER’S ORDER FOR $27. No. 92,746. 


“To the Detroit, Grand Haven & Milwaukee Railroad Company : 
Please pay to the Travelers’ Insurance Company, of Hartford, Conn., 
or its authorized agent, the sum of twenty-seven dollars, by install- 
ments, as follows: First installmert, 6.75 dollars, to be paid and 
deducted from my wages for the month of March, 1883 ; second in- 
stallment, 6.75 dollars to be paid and deducted from my wages for 
the month of April, 1883 ; third installment, 6.75 dollars to be paid 
and deducted from my wages for the month of May, 1883 ; fourth 
installment, 6.75 dollars to be paid and deducted from my wages for 
the month of June, 1883. 


“The first installment being the premium for two months, the 
first insurance period under a policy of insurance issued to me by 
said company, and bearing even date and number herewith ; the 
second installment being the premium for two months, the second 
insurance period under said policy; the third installment being 
the premium for three months, the third insurance period under 
said policy ; and the fourth installment being the premium for five 
months, the fourth insurance period under said policy,—all in 
accordance with the provisions and conditions of said policy, and 
my application for the same. 

* Occupation, brakeman, mixed train.” 

It was also stipulated by the policy that there should “ be no lia- 
bility under this policy for any claim by reason of personal injuries, 
as aforesaid, occurring in either of the said insurance periods for 
which the respective installments of premiums shall not have been 
actually paid.” The defendant, after receiving the order, and soon 
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after its date, deposited the same with the railway company in 
accordance with a custom existing in such cases between them ; and 
it was the practice of the defendant, early in each month, to send to 
the railway company a statement of the amount due from the em- 
ployes of such company by reason of insurance, which the said rail- 
way company stopped against the pay of such employes about the 
middle of the month and paid it over to the defendant. Mark Lyon 
had money due him from the railway company for wages in each of 
the months of March, April, and May, in excess of the amount falling 
due on said order. The defendant rendered its statement of the 
amount due on the order to the railway company on the first of April, 
May, June, July, and August, and the first two payments were made 
by the railway company to the defendant, being from the March and 
April wages of Mark Lyon. These sums paid for insurance to July 
3d, at noon. The railway company did not pay the third installment 
from the May wages, though it had money in its hands, subject to 
said order, to the amount of $23.42. 

Mark Lyon was accidently killed September 26th, seven days 
before the expiration of the third insurance period, while at work 
for the railway company, on a freight and logging train, as a brake- 
man. He had no wages due him for June, and was paid his May 
wages by the station agent at St. Johns, July 6th, according to his 
time kept by the railway company, three days after the commence- 
ment of the third insurance period. The defendant did not notify 
Mark Lyon of the non-payment of the third installment ; did not 
cancel the policy, nor return the order to him ; but rendered state- 
ment of back premiums to the railway company in July and August, 
and that at the time of his death the railway company owed Lyon 
for wages $40. 

One of the clauses of the contract contained in the application is to 
the effect that, “for any injury received by exposure to accidents, 
risks, or occupation classified as more hazardous than the occupation 
or hazards against which the insurance is taken, the insured shall 
be entitled to recover only such amount as the premium paid by 
the insured would purchase, at the rates fixed by the company for 
such increased hazard.” So far as the finding or record shows, the 
first information the plaintiff received after the death of the insured, 
that the insurance company claimed that they were not liable under 
the policy, was on the sixth day of October, when she wrote Mr. 
Thompson, the State agent at Detroit, asking what proofs of déath 
would be required, and was informed by letter that the policy was 
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not in force at the time of the death of the insured, because of the 
non-payment of the premium. 

The foregoing is the substance of the facts as they are found by 
the court and appear in the record. The main defense at the trial 
was that, at the time Lyon received his injuries, the contract of in- 
surance, by its own terms, had expired, and become null and void, 
by reason of the non-payment of the premium. The plaintiff in- 
sisted that the premium for the third insurance period had been paid ; 
that the defendant waived payment and forfeiture of the policy by 
its July and August calls upon the railway company ; that the defend- 
ant retained the order, and did not notify Mark Lyon of its non-pay- 
ment, and did not disclose a forfeiture of the policy. The circuit 
judge held as matter of law, from the facts as found, that the premium 
was not paid for the third period mentioned in the policy, commenc- 
ing July 3d, and ending October 3d, and by reason thereof the con- 
tract of insurance was rendered of no effect, and that the defendant 
had not waived its right to make claim of non-liability, and rendered 
judgment for defendant. 

_ Upon the facts disclosed by the record in this case, I fail to come 
to the conclusions arrived at by the circuit judge. I think the facts 
in the case show clearly a transfer of the premium for the third 
period to the insurance company, and Mark Lyon received the con- 
sideration therefor in the policy issued to him. The assignment is 
in writing, and independent of the order given on the railway com- 
pany for the amount. The order is but a notice to the railway com- 
pany of the transfer, and voucker for it when paid. The assignment 
is complete without it, and the insurance company could, when the 
installment became due in May, have brought suit for it against the 
railway company. The assignment, though made at the time the 
policy issued, did not take effect until the money for the premium 
for the particular period was earned by the insured. The May in- 
stallment was earned, and in the hands of the railway company, in 
accordance with its rules and customs in dealing with the defendant 
in such cases, and its practice in this particular case, when the same 
became due. Hall vs. Steel, 68 Ill., 231; Mandeville vs. Welch, 5 
Wheat., 286 ; 23 Amer. Law Reg. (note to Merchants’ Nat. Bank vs, 
Coates), 189. It is true, non-payment ofthe premium for aay one of 
the periods suspends the enforcement of the policy ; but the insured 
in a case like this, when he has provided for the payment when due, 
and the premium made is in the possession of the defendant or 
under its control, payment will be deemed to have been made, until 
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the insured is notified by defendant to the contrary. A failure of the 
railway company to make payment when the amount assigned be- 
came due will not be presumed. 

It is claimed by plaintiff's counsel, and I think with much force, 
that under the facts and findings in the case the defendant waived 
the legal effect of non-payment of the premium by the term of the 
contract, by the course it pursued with the order and claim trans- 
ferred to it by the insured for payment. Baker vs. Union Life Ins. 
Co.,6 Abb. Pr. (N. S.), 144; 1 Big. L. & A. Ins. Cas., 595. A forfeit- 
ure for non-payment of premium is inserted in the contract for the 
benefit of the insurer. It may be waived by the company. A for- 
feiture is not favored either at law or in equity, and a provision for 
it in a contract will be strictly construed, and courts will find a 
waiver upon slight evidence, when the equity of the claim made, as 
in this case, is, under the contract, in favor of the insured. Young 
us. Life Ins. Co., 4 Big. L. & A. Ins. Cas., 1 ; Miller vs. Brooklyn Ins. 
Co., 2 Big. L. & A. Ins. Cas., 35 ; Bouton vs. Amer. M. L. Ins. Co., 25 
Conn., 542 ; Phoenix Ins. Co. vs. Lansing, 20 N. W. Rep., 22; Crane 
vs. Dwyer, 9 Mich., 350; White vu». Port Huron & M. Ry. Co., 13 
Mich., 356 ; Westchester F. Ins. Co. vs. Earle, 33 Mich., 143 ; People 
vs. Fire Dept. of Detroit, 31 Mich., 458. 

While I think the plaintiff's case might be safely rested upon the 
ground of waivers, I prefer placing it upon the ground first stated, 
viz.: That payment of the premium will‘be presumed, and deemed 
to have been made out of the fund provided and assigned to the 
company for that purpose, until notice of non-payment is given to 
the insured. 

It is also claimed by plaintiff's counsel that defendant, in making 
its defense in this case, should have been confined to the ground it 
first pleaded its right to immunity in the State agent’s letter to the 
plaintiff, and therefore the company could not claim the benefit 
given in the policy of reducing the claim of plaintiff to the sum 
allowed in case of death of the insured while he occupied a place in 
the railway company’s employment of increased hazard over the one 
he occupied, mentioned in the policy, when he was insured. I 
regard the position, however, as untenable. There would be some 
force in the suggestion if the plaintiff, in her letter advising the State 
agent of the death of the insured, had stated, when killed, he occu- 
pied the place of increased risk. This she did not do, and of 
course, the reply of the agent had reference only to the statement 
made in the plaintiffs communication. The plaintiff, in her right to 
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recover, will therefore be confined to the class of risk the position of 
the insured placed him in when killed in the railway company’s serv- 
ice. 

The judgment must be reversed, and a judgment entered in this 
court in favor of the plaintiffand against the defendant for the sum of 
$270, less $13.50, being the premium remaining unpaid, with costs 
of both courts. 


The other justices concurred. 
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LOWER COURT DECISIONS. 


LIABILITY OF AGENT’S SURETY. 


Hami't n County, Ohio, Dis'rict Court. Error to the Superi r Court - 
of Cincinnati. 


CITY INS. CO., OF PITTSBURGH. 
vs, 


JOHN E. ROBERTS AND EDWIN STEVENS. 


Under what circumstances a surety may discharge himself by notice where the 
appointment of an agent is for an indefinite time, may be questioned, but 
if the company upon such notice suspends the agent and afterwards rescinds 
the suspension, it is a new employment which relieves the surety. 


Avery, J. 

The action, in the superior court of Cincinnati, was upon a bond 
given by Roberts as principal and Stevens as surety in the penal sum 
of $2,000. The bond was dated May 15, 1879, with condition as fol- 
lows: ‘“ Tiuat whereas the above-named John E. Roberts has been 
appointed agent of the City Insurance Company, in the city of Cin- 
cinnati, county of Hamilton and State of Ohio, and as such agent 
will receive money and property of and for said company, which he 
agrees to pay over and account for, as often as and whenever the 
company may require, * * * andin all matters faithfully perform his 
duties as agent aforesaid. * * * Now, therefore, if said John E. 
Roberts shall well and truly keep and comply with the foregoing re- 
quirements and save the company from loss or damage as aforesaid, 
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this obligation shall be void, otherwise to remain in full force and 
virtue.” . ? 

The petition alleged that the employment of Roberts as such 
agent continued until January 14th, 1880, and that on the 15th of 
December, 1879, when notice from Stevens declining to be further 
bound as surety was received by the company, he had in his hands 
$393.15, for which the petition prayed judgment. The answer of 
Roberts denied that he had the amount named, but admitted an in 
debtedness of $237.70, with interest from January 31, 1880, which he 
alleged he had offered to pay, but the company refused. The 
answer of Stevens was a general denial, except that he had signed 
the bond ; and, for further answer, that on the 6th day of December, 
1879,"he had notified the company of his withdrawal as surety, and 
that Roberts had offered to pay the amount then in his hands, which 
the company refused. There wasa reply denying these allegations, 
but none to the answer of Roberts. 

The findings of the fact by the Court were: That Roberts was 
appointed agent at the date of the bond and continuously acted in 
such employment up to the 10th of December, 1879, whea he was 
suspended until he should furnish a new surety in consequence of a 
notice from Stevens declining to be further bound for him ; that this 
noti¢e was because he was drinking intoxicating liquor to excess, 
which fact was known to the company ; that the requirements of the 
company of its said agent were that he should furnish monthly re- 
ports upon the 10th of each month, of the business done during the 
preceding month, and make payment of the amount shown on the 
following 25th of the month ; and at the date of said suspension he 
had in his hands, received since the Ist of the preceding month, 
$335.90 ; that upon the next day after said suspension the company 
wrote him as follows: ‘“ December 11,1879. Mr. John E. Roberts: 
* * * As far as your past business for the company and your settle- 
ment of accounts is concerned we certainly can have no complaint to 
make, and we assure you.our requiring new bond is no lack of confi- 
dencein your integrity or ability. * * * To avoid any unfavorable 
or unpleasant feeling upon your part, and perhaps for the best inter- 
ests of the company, we have decided to recall your suspension and 
wil} allow you two weeks from this day to procure a new surety. So 
you will please go on with the business as usual until the 26th inst.” 

As conclusion of law the Court found that there had been no 
breach of the bond, and entered judgment in favor of the defendants. 

It is unnecessary to discuss under what circumstances a surety in 
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a continuing obligation may discharge himself by notice. The weight 
of authority appears to be, that irregularities of an agent, or person 
employed, for whose fidelity a guaranty has been given, though they 
be to the knowledge of the employer, do not discharge the surety 
unless of a nature to indicate some want ofintegrity. Telegraph Co. 
vs. Barnes, 64 N. Y., 385; R. R. vs. Kasey, 30 Gratt., 218 ; Insurance 
Co. vs. Simmons, 131 Mass., 85. See Dinsmore vs. Tidball, 34 O.8., 
411. But the question is different, whether upon conduct such as 
would justify the employer in discharging the person employed, the 
surety may not callupon him to do so. Hunt vs. Roberts, 45 N. Y., 
691 ; Sanderson vs. Aston, L. R. 8 Exch. 77, Kelly, C. B. Besides, 
the misconduct here, drinking intoxicating liquor to excess, was of a 
nature to affect business integrity. 

Discussion of this, however, is unnecessary, for the reason that 
upon notice from Stevens that he would not be further bound after 
December 10th, the company recognized the justice of relieving him, 
and suspended their agent from that date. This puta period to the 
appointment for which Stevens had bound himself ; it was final as 
tohim. The appointment was for an indefinite time, the bond itself 
prescribed no limitation ; he was bound, therefore, only for so long 
as the agency was continuously held by virtue of the appointment 
under which he had become surety. School Fund vs. Dean, 130 
Mass., 244, 245, Morton. J.; Commonwealth vs. Bank, 129 Mass. 
73 ; Sparks vs. Bank, 3 Del. Ch., 274, 289; Addison on Contracts 
654. The letter, the next day, recalling the suspension and continu- 
ing the agency, was as to him a new appointment. 

In continuing guaranties without limitation of time, and except 
as default of duty may furnish occasion, without power of the 
surety to discharge himself, the construction of law is in his favor 
rather to narrow than enlarge his liability. Addison on Contracts, 
654. The general rule as to the obligation of a surety is thus 
accurately expressed (42 Am. R., 406, note): “A surety is never 
to be implicated beyond his specific engagement, and his liability 
is always s/riclissimi juris, and must not be extended by construc- 
tion. His contract must be construed by the same rules which are 
used in the construction of other contracts. The extent of his 
obligation must be determined from the language used, read in the 
light of the circumstances surrounding the transaction. But when 
the intention of the parties has thus been ascertained, then the courts 
carefully guard the rights of the surety and protect him against a 
liability not strictly within the precise terms of his contract. 2 Cai. 
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Cas., 1; 62 Barb., 351; 11 N. Y., 593; 13 id., 232 ; 21 id. 88 ; 38 
Eng. L. & Eq., 57.” 

Recalling the suspension and continuing the agent in employ- 
ment left with him the money found in his hands. As to the surety, 
it was the same as if a different person had been appointed, and the 
money transferred. Bank vs. Hunt, 72 Mo., 597, 620. The rules of 
the company were continued operative, by which the money was 
not demandable until the 25th of the month. Time was thus given 
for payment. 

Except for the admission in the pleadings there is nothing to 
show default ; there is no finding upon the subject. But when- 
ever default was, it could not have been under the renewed rela- 
tions undertaken by the company, until after the period for which 
the surety was bound. Therefore, the judgment in his favor must 
be affirmed. 

The same result would follow as to Roberts, but for his admission of 
indebtedness. The judgment in his favor is, therefore, reversed, and 
judgment against him entered here for the amount admitted by his 
answer. 


INTEREST OF WIFE IN CASE OF HER PREVIOUS DEATH. 


Superior Court of Cincinnati. 


GUSTAV TAFEL, Apsiistrator or SopHta BEYER, DECEASED. 
v8. 
THE SUPREME COMMANDERY OF THE KNIGHTS OF THE GOLDEN 
RULE. 

A policy of insurance issued by a mutual life insurance association in favor of 
the wife of the insured, which reserves to the latter the right to change the 
beneficiary at any time, confers upon the wife no right or interest which 
can pass to the administrator, in a case where the death of the wife pre- 
cedes that of the husband, and the latter dies without designating any 
other beneficiary. 

Taret & Lampz, for Plaintiff. 
A. W. Goxpsmrra, contra. 


Prox, J. 
During his lifetime, Adam Beyer became a member of the society 

known as the Knights of. the Golden Rule. As such, he received a 

certificate from the society providing for the payment of the sum of 
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' two thousand dollars to his wife, as directed in his application:for 
the certificate, “or as: he. should thereafter direct.in.an application 
for a change thereof under the laws of the order,” upon due notice 
and proof of his death and of his good standing in the order at ‘the 
time of his:death. The wife, Sophia Beyer, died-on the 12th day of 
December, 1880, and some two or three months afterwards Adam 
Beyer died in good standing in the order; without having: designated 
any other person as the beneficiary of his certificate. The constitu- 
tion of the society provided that any member might change his 
certificate upon petition therefor upon a form provided for the pur- 
pose, and the payment of a small fee. It is also provided that when 
payment was to be made undera certificate certain of the officers 
should “witness the payment of the same to the person or persons 
. designated, or their legal representatives.” Both husband. and wife 
died without issue and there appear to be no known heirs of either. 

The plaintiff, administrator of the estate of Sophia Beyer, claims 
to be entitled to recover the sum named..in the certificate, from the 
defendant society. The latter claims that plaintiff can take nothing 
by reason of the certificate because the death of the wife preceded 
that of the husband. 

According to the rules of the order and the terms of the certifi- 
cate Beyer had the right at any time to designate a different bene- 
ficiary. What then were the rights of the wife after she had been 
designated as the beneficiary in the certificate? The weight of 
authority is to the effect that the beneficiary in an ordinary policy of 
life insurance has a vested right which may be assigned or trans- 
ferred as other property. Bliss on Life Insurance, 2d Ed., pp. 
517, 544, et seq. ; Fraternal Ins. Co. vs. Applegate, 70 S., 293. That 
rule seems to rest upon the fact that no right of changing the bene- 
ficiary, is reserved to the insured in such policies. The relations of 
the parties are unalterably fixed at the outset, so that the person for 
whose benefit it is issued is held to have the right of control over 
the policy, and of property in it. In the case at bar, the right to 
change the beneficiary, already pointed out, is incompatible with the 
proposition that there was a fixed relation of the parties, such as 
would have given Sophia Beyer in her lifetime the rights of a bene- 
ficiary under an ordinary policy of life insurance. The only inter- 
est she had in the policy was that of a mere expectancy dependent 
upon the will of her husband. Richmond vs. Johnson, 28 Minn., 
447. It was not such an interest as could pass by assignment or 
inheritance, and her administrator can take nothing by virtue of the 
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policy. But if this be so, we are asked what construction is to be 
put upon the words in the constitution of the society providing for 
payment in certain cases to the personal representative of the bene- 
ficiary. It seems clear that there might be cases in which it would 
be proper to pay to such representative. For instance, suppose the 
beneficiary survive the person insured so short a time that the 
amount of the policy cannot be collected before the death of such 
beneficiary, in that case the fact of survival would confer a vested 
right in the proceeds of the policy which would pass as a part of 
‘ the personal estate, and could be collected by the administrator. 
Assume that the words above-mentioned were intended to provide 
for such cases, the rule of construction that a definite meaning and 
application shall be given to all portions of such instruments, is com- 
plied with, and all the provisions of the constitution on this subject 
are found in harmony. 


The judgment must be for the defendant. 
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